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Bef or e Chapman, Holtzman and RogersE! Adm ni strative
Trademar k Judges.
Opi ni on by Chaprman, Adm nistrative Trademark Judge:

Levi Strauss & Co. has opposed two applications owned

by Vivat Hol dings PLC (a United Kingdom conpany) to register

the mar ks shown bel ow

! Adnministrative Trademark Judge Rogers has been substituted for
Adm ni strative Trademark Judge McLeod, who was on the panel at
the oral hearing but |eft governnent service before the case was
decided. See In re Bose Corporation, 772 F.2d 866, 227 USPQ 1
(Fed. Cir. 1985); and Jockey International, Inc. v. Bette Appel
Unltd., 216 USPQ 359 (TTAB 1982). See al so, TBMP §8802. 04 and
803.
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both for “articles of clothing: nanely, shirts, junpers,
skirts, blouses, coats, jackets, wi nd resistant jackets,
tracksuits, slacks, trousers, shorts, overalls, dungarees,
sweaters, T-shirts, sweatshirts, blousons, jeans, belts,
suspenders, ties, scarves, gloves, hats, caps, berets,
headbands and hoods; articles of footwear: nanely, shoes,
boots, sandals, slippers, sneakers, athletic shoes, hosiery,
tights, socks and stockings.” Both applications were
originally filed based on Section 44(d), but applicant
changed the basis of both to assert its bona fide intent to
use the marks in commerce under Section 1(b). Thus, the
filing date of both applications is October 16, 1995.

As grounds for opposition, opposer nmade essentially the
sane allegations in its two notices of opposition, nanely,
that since long prior to applicant’s filing date opposer has
continuously used its registered “arcuate”E]tradenarks shown

bel ow

2 Application Serial No. 74/607, 082.

% Application Serial No. 74/605, 890.

* Both applicant and opposer refer to opposer’s trademark as its
“Arcuate trademark.” The Board takes judicial notice of The
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on a variety of goods, including, but not limted to jeans,
trousers, pants and shorts; that opposer expends
“substantial tinme, noney, and effort in pronoting its
Arcuate trademark to identify Qpposer as the source of the
goods” as a result of which the public has cone to recognize
opposer as the source of a variety of goods which display
the arcuate tradenmark; that “Qpposer has gai ned a val uabl e
reputation for its Arcuate trademark and has devel oped
exceedi ngly valuable goodwi Il wth respect to that
trademark”; that registration to applicant of its nmarks
“Wll lead the public to conclude, incorrectly, that
Applicant is or has been, and that Applicant’s goods

di splaying said trademark are or have been, authorized,

Anerican Heritage Dictionary definition of “arcuate” as “Having
the formof a bow curved; arched.” See TBMP §712.01
° Registration No. 404,248, issued Novenber 16, 1943, for
“wai stband type overalls”; republished under Section 12(c),
Section 8 affidavit accepted, Section 15 affidavit acknow edged,
renewed. The registration includes the follow ng statenent: “No
claimis made to the exclusive use of the representation of a
air of overalls.”
Regi stration No. 1,139, 254, issued Septenber 2, 1980, for
“pants, jackets, skirts, dresses and shorts”; Section 8 affidavit
accepted, Section 15 affidavit acknow edged.
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sponsored, or licensed by OCpposer” in contravention of

Section 2(a) of the Trademark Act! and that applicant’s

" Because opposer did not argue or otherw se refer to the issue
under Section 2(a) (presunably a claimof false suggestion of a
connection) in its brief on the case, that ground for opposition
i s deened wai ved.
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marks, i f used on its goods, would so resenbl e opposer’s
previously used trademarks, as to be likely to cause
confusion, m stake, or deception in contravention of Section
2(d) of the Trademark Act.

In its answers, applicant admts that there is no issue
of priority, and that opposer’s date of adoption and first
use of its arcuate trademark | ong precedes applicant’s
filing date; and applicant otherw se denies the salient
al l egations of the notices of opposition.

Applicant’s notion to consolidate the two oppositions
was not contested, and because the cases involve the sane
parties as well as common questions of |aw and fact, the
Board consol i dated the proceedi ngs on July 30, 1997.

The record consists of the pleadings; the files of the
two opposed applications; trial testinony, with exhibits,
taken by each party; notices of reliance filed by each
party; one testinony affidavit submtted by stipul ation of
the parties; a stipulation of the admssibility of certain

docunents; and rebuttal trial testinony taken by opposer.E

8 Portions of the record were subnitted as “confidential” and
both parties filed their entire briefs on the case as

“confidential.” Qpposer submitted redacted copies of its brief
and reply brief, noting that only opposer’s sal es and adverti sing
figures are considered “confidential.” Applicant’s attorney

stated at the oral hearing that it had filed a public copy of its
brief. Although the public copy of applicant’s brief is not

currently with the file, in this decision, we have discussed only
that part of the evidence which appears clearly non-confidential.
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Both parties filed briefs on the case, and both parties
were represented at the oral hearing before the Board on
July 12, 2000.

W will first discuss the two pending notions to strike
relating to the record.EI First, opposer’s notion to strike
the “references and depictions” on pages 7-8 of applicant’s
trial brief (all relating to back pocket stitching designs
ot her than the arcuate stitching design which have been used
by opposer) is denied. The Board does not generally strike
argunents in a brief, but we will consider a party’s
obj ections and any inproper portion(s) of a brief wll be
di sregarded. See TBMP §540.

Appl i cant noved to strike Tab 42 of opposer’s notice of
reliance, which is a photocopy of two pages (the cover and

the first page) of a book titled This Is A Pair O Levi’s

Jeans..The O ficial H story O The Levi’s Brand. Applicant

contends, inter alia, that the tw photocopi ed pages do not
conformw th opposer’s statenent of the rel evance; and that
the entire book is adm ssible only to show its existence,
not the truth of the natter asserted therein. Qpposer
contends, inter alia, that a copy of the entire book was

submtted to the Board, and was nade avail able to applicant

® On March 10, 2000 the Board issued an interlocutory order in
which applicant’s notion to strike was denied as to the
deposition of Kip Machuca, and a decision on the renai nder of
applicant’s notion was deferred until final hearing. The Board
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during discovery; and that there is testinony to support the
propositions for which the book was offered into evidence.

Not abl y, applicant has not stated that the book was not
made avail able to applicant during discovery. Further, we
note that one of the co-authors of the book, Lynn Downey,
was deposed in this case, the book in question was discussed
(see pp. 10-11, including that opposer would submt it under
notice of reliance rather than as an exhibit to the
testinony), and applicant’s attorney cross-examned this
W tness. Because applicant’s notion to strike Tab 42
attenpts to raise formover substance, and in essence,
relates nore to the probative value of the evidence than the
adm ssibility thereof, the notion to strike Tab 42 is
denied. See TBMP §708, and cases cited therein.

Appl i cant al so noved to strike Tabs 4-13 and 31 of
opposer’s notice of reliance, again arguing that these
articles fromprinted publications are inadm ssible insofar
as the truth of the matters asserted therein is concerned.
Again, this relates to the probative value of the evidence
not the admssibility thereof. Applicant’s notion to strike
Tabs 4-13 and 31 is deni ed.

Finally, applicant noved to strike portions of the
deposition testinony (and related exhibits) of Julia Hansen,

taken January 8, 1999, and portions of the deposition

al so deferred a decision on opposer’s notion to strike a portion
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testinmony (and one related exhibit) of Katherine Mary (Katy)
Basi |l e, taken January 12, 1999, on the basis that all of the
i nvol ved testinony and exhibits relate to opposer’s common

| aw rights devel oped in its marks subsequent to applicant’s
filing date of its applications.'i:| Opposer contends t hat
there is no question opposer has first use of its arcuate
pocket stitch design mark since the | ate 1800s; that
opposer’s new | ines of “vintage” jeans, which were

i ntroduced in the 1990s, sinply duplicate opposer’s

hi storical uses of the arcuate stitch design nmark, and are
not new marks.

W agree with opposer that applicant’s view of this
testinony and evidence is overly narrow, especially as
opposer is obligated to establish continuous use of its
mark. Applicant’s notion to strike the testinony and
rel ated exhibits of both Ms. Hansen and Ms. Basile is
deni ed.

Both parties’ notions to strike have been denied, but
we hasten to add that the Board has considered the evidence
only for appropriate purposes. As a final point on

applicant’s notion to strike, we would add that even if the

of applicant’s brief.

10 Applicant refers to its application filing dates as Decenber 5,
1994 for one application, and Cctober 16, 1995 for its other
application. Both of applicant’s involved applications have
filing dates of October 16, 1995, for the reasons di scussed

i nfra.
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i nvol ved testinony and evi dence were excl uded, we would
reach the same result on the nerits of this case.

Qpposer is a clothing manufacturer, founded in the Gold
Rush days in California, and its best known product is its
denimjeans. Opposer has nade jeans since the 1870s; and
opposer began using the arcuate pocket stitching design in
the | ate 1800s (around 1890) and it has been in continuous
use since that tine.

Applicant, also a clothing manufacturer, is a wholly
owned subsidiary of Lee Cooper Goup Limted (a United
Ki ngdom conpany) (Lee Cooper). Lee Cooper’s predecessor in
interest was founded in the United Kingdomin 1908,
manuf acturing and selling overalls and dungarees. Lee
Cooper itself was founded in 1956, and it sells jeans and
casual wear in about 50 countries worldw de, but it does not
sell its goods with the involved marks in the United States.

Because opposer owns valid and subsisting registrations
of its pleaded mark, the issue of priority does not arise.
See King Candy Conpany v. Eunice King’s Kitchen, Inc., 496
F.2d 1400, 182 USPQ 108 (CCPA 1974); and Humana Inc. V.
Humanom cs Inc., 3 USPQ2d 1696 (TTAB 1987). Moreover,

applicant admtted in its answer that it has not used its

mark in the United States, and the evidence clearly proves

1 The record shows that the precise formof opposer’s pocket
stitch design varied slightly due to a variety of factors, such
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opposer used its involved mark long prior to the filing date
of applicant’s involved applications.

We turn then to the issue of |ikelihood of confusion.
Qur determnation of this issue is based on an anal ysis of
all the probative facts in evidence that are relevant to the
factors bearing on |likelihood of confusion. See Inre E 1.
du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA
1973). The factors deened pertinent in this proceedi ng now
before us are discussed bel ow.

The first du Pont factors we consider are the
simlarity/dissimlarity of the parties’ goods and the
channel s of trade. The Board is constrained to consider the
goods or services of the parties as identified in the
i nvol ved application(s) and/or registration(s). See Cctocom
Systens Inc. v. Houston Conputer Services Inc., 918 F. 2d
937, 16 USPQ2d 1783 (Fed. Cr. 1990); and Canadi an | nperi al
Bank of Commerce v. Wells Fargo Bank, 811 F.2d 1490, 1
USPQ2d 1813 (Fed. Cir. 1987). In this case, the parties’
goods are in part identical (jeans,Eapants, j ackets, skirts
and shorts), and are otherwise related clothing itens.

Appl i cant does not seriously contend otherwi se. The record

as hand sew ng (autonmated machine stitching did not begin until
the 1970s).

12 pposer’s registrations include in the identifications of goods
“wai stband type overalls” and “pants,” and applicant’s
applications include in the identifications of goods “jeans,”
“overalls,” “dungarees,” “slacks” and “trousers.” The testinony
clearly shows that the item “wai stband type overalls” is today
referred to as “jeans” or “blue jeans.”

10
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created in this case by both opposer and applicant

unquesti onably enphasi zes the sale of jeans by both parties.
| nasnmuch as the respective identified goods are identical
and/or related clothing itens, they obviously would travel

t hrough the sane, normal channels of trade to all the usual
purchasers for such goods. See In re Smth and Mehaffey, 31
USPQ2d 1531 (TTAB 1994).

Turning next to a consideration of the marks, the
simlarity or dissimlarity of marks in appearance and
comercial inpression ultimtely cones down to the “eyebal
test.” This is explained by J. Thonas MCarthy, at 3

McCarthy, McCarthy on Tradenmarks and Unfair Conpetition,

8§23:25 (4th ed. 2000) as follows (footnote omtted):

Because a picture is worth a thousand
words, there is little in the way of
guidelines to determ ne the degree of
visual simlarity which will cause a

| i kel i hood of confusion of buyers.

Qovi ously, for picture and design nmarks
(as opposed to word marks), simlarity
of appearance is controlling. There is
no point in launching into a | ong

anal ysis of the judicial pros and cons
regarding visual simlarity of marks.
Regarding visual simlarity, all one can
say is ‘Il knowit when | see it.’”

There is no evidence of record to indicate that the
respecti ve pocket stitching design marks involved herein
are anything other than arbitrary in relation to jeans and

other clothing itens.

11
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It is true that applicant’s and opposer’s pocket
stitching design marks are not exactly the sane. However,
in conparing the design marks in their entireties (rather
than by conparing individual features and lines) we are of
the opinion that the overall commercial inpression created
by applicant’s marks and opposer’s mark is simlar. Wen we
do focus on particulars, it is obvious that opposer’s mark
consists of two parallel |ines beginning at the sides of the
pocket and curving up and then down to neet in the mddle
portion of the pocket; while applicant’s mark consists of
two |ines beginning closer together at the sides of the
pocket and curving up and then down and intersecting very
close to the mddle portion of the pocket. Despite these
m nor differences, there is no doubt that the overal
i npression and perception of both marks is that of a curved
or arched set of two lines, and woul d be so perceived by
pur chasers.

The differences are not likely to be recalled by
purchasers seeing the marks at separate tines. The enphasis
in determning likelihood of confusion is not on a side-by-
si de conparison of the marks, but rather nust be on the
recol l ection of the average purchaser, who nornally retains
a general, rather than a specific, inpression of the many
trademar ks encountered. Further, the purchaser’s

fallibility of nmenory over a period of tinme nust also be

12
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kept in mnd. See G andpa Pidgeon’s of Mssouri, Inc. v.
Borgsmller, 477 F.2d 586, 177 USPQ 573 (CCPA 1973); In re
Mucky Duck Mustard Co., Inc., 6 USPQRd 1467 (TTAB 1988); and
Edi son Brothers Stores v. Brutting E. B. Sport-International,
230 USPQ 530 (TTAB 1986) .

The parties’ respective pocket stitching design marks
are sufficiently simlar in appearance and commerci al
i npression that, when they are used in connection with the
goods identified in opposer’s registrations and applicant’s
applications, consuners are likely to be confused. See
Kangol Ltd. v. KangaROOS U.S. A Inc., 974 F.2d 161, 23
USPQ2d 1945 (Fed. Cir. 1992); In re Calgon Corp., 435 F. 2d
596, 168 USPQ 278 (CCPA 1971); and Puma- Sportschufabri eken
Rudol f Dassler KGv. Garan, Inc., 224 USPQ 1064 (TTAB 1984).
Cf., e.g., Lacoste Alligator S.A v. Everlast Wrld s Boxing
Headquarters Corporation, 204 USPQ 945 (TTAB 1979).

“Where the goods and services are directly conpetitive,
the degree of simlarity required to prove a likelihood of
confusion is less than in the case of dissimlar products.”

3 J. McCarthy, MCarthy on Trademarks and Unfair

Conpetition, 823:20.1 (4th ed. 2000). See also, Century 21

Real Estate Corp. v. Century Life of America, 970 F.2d 874,
23 USPQ2d 1698 (Fed. G r. 1992).
Consi dering next the du Pont factor of the conditions

under which, and the buyers to whom sales are made,

13
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clothing itens such as jeans are ordinary consuner itens
sold to the general public. Applicant conceded in its brief
that “[opposer] is probably correct that jeans purchasers
are not notably sophisticated, and that |jeans purchases are
‘not nonentous to nost buyers’.” (Applicant’s brief, p.
35).

However, applicant contends that because jeans are
generally marketed with nultiple trademarks (for exanple,
opposer’s jeans generally carry a LEVI'S | abel, the LEVI'S
red tab attached to the side of the right rear pocket, one
of the “two horses pulling a pair of jeans” |abels, the
arcuate stitching on the rear pockets), it is “quite
i npossi ble” (brief, p. 36) for a purchaser seeing
applicant’s jeans pocket stitching design to believe that
applicant’s goods were nmanufactured by opposer.

To the extent applicant is arguing that the parties’
use of their respective housemarks will avoid confusion in
the real marketplace, this is not determnative of the issue
before us. Applicant has not applied to register a pocket
stitching design acconpani ed by the housemark LEE COOPER,
but rather a pocket stitching design per se. Also,
opposer’s registrations are for its pocket stitching design
al one, wi thout opposer’s housemark LEVI'S. Qur

determ nation of |ikelihood of confusion nust be based on

14
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the specific marks at issue. See In re Shell G Co., 992
F.2d 1204, 26 USPQ2d 1687, footnote 4 (Fed. Cr. 1993); and
Interstate Brands Corp. v. MKee Foods Corp., 53 USPQ@d 1910
(TTAB 2000). That is, the presence of additional |abeling
does not affect the degree of simlarity between the
parties’ two stitched pocket designs in issue before us.

See generally, Lois Sportswear, U S. A, Inc. v. Levi Strauss
& Co., 631 F. Supp. 735, 228 USPQ 648 ( SDNY 1985).

Further, the fact that jeans are frequently marketed
wth multiple trademarks (i.e., |abels, sewn-on tabs, pocket
stitching designs) does not negate the trademark val ue of
any of the separate trademarks. That is, the use of
mul tiple trademarks on a product does not dimnish the role
of any of the separate trademarks. See 1 J. Thonas

McCarthy, McCarthy on Tradenmarks and Unfair Conpetition,

887:2 and 7:5 (4th ed. 1999). 1In fact, in this case,
opposer’s arcuate design nmark is enphasi zed on opposer’s
Iabels!! and it is separately registered.

Anot her du Pont factor we consider in this case is the

strength of opposer’s mark. Opposer has clearly

13 For exanple, the bottom edge of opposer’s “housemark” LEVI’S

| abel ninics opposer’s arcuate design; the bottom edge of
opposer’s 501 | abel also mmcs the arcuate design, and this 501
| abel al so reproduces the parallel double stitching design in
print along the bottom edge, has two hands pointing toward the
bottom edge, and includes a statenent referring to the stitched
pocket design as a trademark of opposer and to hel p the consuner
identify garnents made only by Levi Strauss & Co.; and the “two
horse” | abel includes the words “original riveted” inside a
banner in the shape of opposer’s arcuate design

15
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denonstrated that its mark is very strong and wel | -known for
clothing, especially jeans, through, at a m ninmum (1)
opposer’s use of the arcuate stitching design for over 100
years; (2) opposer’s very significant annual volune of sales
of jeans carrying the arcuate stitching trademark (both in
dol I ar anmpbunt and in nunber of units sold); (3) opposer’s
very significant annual advertising expenditures for a

vari ety of advertising mediuns, such as television and
magazi nes (both nationw de);* and (4) public awareness of
opposer’s mark, as evidenced by (i) testinony that about 90-
95% of all men in the United States own at | east one pair of
LEVI' S jeans and about one-third of that for wonen in the
United States (Steve Col dstein, opposer’s vice president of
mar keti ng and research—+etired, dep., p. 12); and (ii) nedia
stories about opposer which feature or include reference to

opposer’s invol ved mark. Bl we find that opposer’s wel | -

¥ I nasmuch as opposer’s sales and advertising figures were filed
under seal as “confidential,” we cannot utilize the exact figures
in this decision. However, suffice it to say that in the nine
year period from 1989-1997 opposer’s sales were extrenely
substantial; and opposer’s advertising expenditures were |ikew se
extrenely substantial each year.
S We did not consider the nedia stories for the truth of the
matter asserted therein because in that context they are hearsay.
See Logicon, Inc. v. Logisticon, Inc., 205 USPQ 767, footnote 6
(TTAB 1980), and TBMP 8708. However, the nedia stories were
consi dered for what they show on their face, which includes
nati onwi de exposure of opposer’s mark to the public. (Even if we
had not considered the nedia stories at all, the record contains
sufficient evidence to establish that opposer’s mark is strong
and wel | - known.)

Further, we note that in determ ning that opposer’s mark is a
strong mark, we have not relied on opposer’s evidence of

16
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known pocket stitching design mark is entitled to a broad
scope of protection.EI See Cunni ngham v. Laser ol f Corp.
222 F.3d 943, 55 USPQR2d 1842 (Fed. G r. 2000); and Henry
Siegel Co. v. M& R International Mg. Co., 4 USPQ2d 1154,
1161 (TTAB 1987).

However, we are reluctant to treat opposer’s arcuate
shaped pocket stitching design nmark as “fanous” on the
record before us. This is because we are aware that
opposer’s sales and advertising figures and to sone extent
public recognition, is affected by the fact that there are
mul tiple marks on opposer’s jeans and other clothing itens.
Thus, it is difficult to attribute any particul ar
percentage of the extrenely significant sal es/adverti sing
figures to the arcuate stitching mark alone. W could only
specul ate as to the sal es/advertising figures in relation
to only the involved arcuate design mark, and the actual
i npact of opposer’s arcuate nmark al one on the m nds of
consuners. See Fossil Inc. v. Fossil Goup, 49 USPQd
1451, 1457 (TTAB 1998); and CGeneral MIls Inc. v. Health

Val | ey Foods, 24 USPQd 1270, 1277 (TTAB 1992).

“judicial recognition” of opposer’s arcuate stitching design
mark. (See, e.g., the Lois Sportswear case, supra.)
' Even applicant’s director and conpany secretary, Al an Richards,
testified as follows (p. 57):
Q Do you know of any other stitching design anywhere in the
world that is nore recogni zed by the arcuate jean design?
A Strictly, | don't know, but it is a well-recognized mark
Q Whuld you consider it fanpus?
A. 1 think yes.

17
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Consi dering next the du Pont factor of the nunber and
nature of simlar marks on simlar goods, there is no
guestion that nunmerous third-parties use pocket stitching
desi gns on jeans.EI (See, e.g., the testinony of Laurie A
Buchanan, a trademark paralegal in applicant’s attorney’s
law firm and Jana L. Jones, patent practice systens
coordinator in applicant’s attorney’s law firm) However,
at trial, one of opposer’s in-house attorneys, Katherine
Mary (Katy) Basile, testified as to opposer’s extensive
policing and enforcenent of its rights in its arcuate
trademark, including testinony that, since she assuned
responsibility for this area, opposer has undertaken about
200 enforcenment actions involving the arcuate trademark in
the United States. Further, on rebuttal, M. Basile
addressed virtually all of the third-party uses submtted
by applicant, explaining that several of the designs have
been di sconti nued by agreenent or court order; a few are
currently the subject of pending action by opposer; sone
were not previously known to opposer, but wll be

chal | enged by opposer; sone are under review by opposer to

7 Applicant also introduced into evidence a copy of one third-
party registration. Third-party registrations evidence neither
use in the marketplace, nor understandi ng and perception by the
public of such marks. See Helene Curtis Industries, Inc. v.
Suave Shoe Corp., 13 USPQ2d 1618 (TTAB 1989). In any event, the
third-party registration (No. 1,761,436) nade of record by
appl i cant was subsequently anended by the registrant deleting the
pocket outline and the pocket stitching design previously shown

t herein.

18
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determ ne whether to chall enge them and several are
designs (e.qg., parallel flat/straight |ines) which opposer
does not believe are confusingly simlar to opposer’s
arcuate mark. Certainly, this record does not establish

“wW despread, significant and unrestrained use by third-

19
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parties,” especially inasnuch opposer vigorously enforces
its rights as against third-parties. See MIles
Laboratories Inc. v. Naturally Vitam n Supplenents Inc., 1
USPQ2d 1445, 1462 (TTAB 1986) (anended 1987).

To the extent applicant may have denonstrated a few
unchal | enged and arguably relevant third-party uses,
nonet hel ess, applicant has not introduced evidence as to
the duration or extent of these third-party uses.

Moreover, even if there are a few actual uses by third
parties of marks which are arguably simlar to opposer’s
arcuat e pocket stitching design mark, this does not
necessarily detract from opposer’s use of and the public
perception of opposer’s well-known arcuate nmark, which has
over 100 years of commercial history, as discussed above.

The commercial real world does not have to be a
conpletely clean slate in order for a trademark owner to
prevail in a proceeding regarding registrability.!!

Havi ng found that opposer’s pocket stitch design mark
in the case now before us is a strong, well-recogni zed
trademark, the cases cited by applicant relating to the

weakness of various stripe designs on athletic shoes [e.qg.,

8 I'n an anal ogous situation, but relating to a “fanmily” of marks,
the Court of Custons and Patent Appeals stated |ong ago that
“[al]s a matter of logic it would seemto us that if opposer has a
famly of six marks all starting with the non-descriptive word
‘CGolden,” it still has that famly notw thstanding there nmay be
some others using the sanme word to sone undi scl osed extent.”
Mdtorola, Inc. v. Giffiths Electronics, Inc., 317 F.2d 397, 137
USPQ 551, 553 (CCPA 1963).

20
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In re Lucky Conpany, 209 USPQ 422 (TTAB 1980)], are
I happosite.

Turning to the du Pont factor of actual confusion,
appl i cant acknow edges that because applicant does not use
its involved marks in the United States, there has been no
opportunity for actual confusion. (Brief, p. 41). However,
appl i cant argues that opposer has not shown any actual
confusi on between opposer’s arcuate stitching design and any
ot her pocket stitching design mark. Applicant offered no
authority, and we find none, for the proposition that a
plaintiff need establish in any way actual confusion between
itself and third parties. (In fact, if a plaintiff offered
such evidence, the defendant could argue that the evidence
is irrelevant regarding the likelihood of confusion between
plaintiff’'s and defendant’s marks.) This du Pont factor,
actual confusion, is sinply neutral or not relevant in this
case where applicant is not using its marks in the United
St at es.

Appl i cant argues there is an additional factor in this
case, specifically, that opposer has not shown applicant’s
intent to cause confusion in adopting these two marks. The
record shows that around md 1994 when applicant redesigned
its LEE COOPER | ogo, applicant also decided to redesign the
pocket stitching mark; that applicant was aware of

opposer’s arcuate stitching design; and that sone proposed
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desi gns, upon the advice of applicant’s director and
conpany secretary, Al an Richards, were changed specifically
to avoi d possi ble confusion with opposer’s arcuate mark.
We agree with applicant that there is no evidence of
applicant’s intent to cause confusion in this case.
Nonet hel ess, this factor is of little weight in this case
because, as stated by the Court of Appeals for the Federal
Circuit (our primary reviewing court), in J & J Snack Foods
Corp. v. McDonald s Corp., 932 F.2d 1460, 18 USPRd 1889,
1891 (Fed. Gr. 1991): *“Whether there is evidence of
intent to trade on the goodwi || of another is a factor to
be considered, but the absence of such evidence does not
avoid a ruling of Iikelihood of confusion. (citation
omtted).”

Applicant’s argunents that opposer itself has used
ot her pocket stitching designs; and that opposer’s arcuate
stitching design does not appear on every pair of jeans
manuf act ured by opposerE:]are not persuasive of a different
result in this case.

W find that, based upon a consideration of al
rel evant du Pont factors, confusion as to source is likely
bet ween applicant’s pocket stitching design mark and

opposer’s previously used and regi stered pocket stitching

% The record shows opposer’s arcuate mark is on approxi mately 80-
90% of the jeans manufactured by opposer. (Goldstein dep., pp.
8-9.)
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design mark if these marks are used in connection with these
i dentical goods sold to the general public.
Deci sion: The oppositions are sustained, and

registration to applicant is refused in each application.
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